By Christopher H. Avery

ORTIZ, BARBARA TECHNOLOGIES, AND WHAT THE
FUTURE HOLDS FOR APPRAISALS IN TEXAS

Appraisal is not a new concept in insurance law, nor is it
intended to be a complicated concept. When an insurer and
a policyholder disagree on the value of the loss, they will
each appoint appraisers. If the appraisers are unable to agree,
an umpire will then decide the amount of loss. Perhaps that
is why the Supreme Court of Texas had only addressed the
concept five times in its entire history prior to State Farm
Lloyds v. Johnson." Since then, hurricanes, hailstorms, and
an incredible increase in insurance litigation, have led
to disputes about almost every aspect of appraisal. Those
developments have led to two new decisions in Ortiz v. State
Farm Lloyds and Barbara Technologies v. State Farm Lloyds
that signal even more litigation can be expected.

I. The Lead-Up to Ortiz and Barbara Technologies

Understanding the Ortiz and Barbara Technologies opinions
requires an examination of the cases and issues that
have exploded in the last decade. Consider that a simple
Westlaw search shows approximately 511 cases dealing with
appraisal from 1888 until the Texas Supreme Courts 2009
decision in State Farm Lloyds v. Johnson. In the ten years
since Johnson, there have been approximately 483 cases.
The drastic increase in litigation about appraisal is due to a
variety of factors, many of which appear to have motivated
the Supreme Court’s new decisions.

A. State Farm Lloyds v. Johnson

In 2009, the Supreme Court addressed the types of disputes
that were appropriate for appraisal, but particularly what
constituted a dispute over the “amount of loss” as required
by most policy terms. In that case, Ms. Johnson and her
insurer, State Farm, disputed the costs of repairing hail
damage sustained in a 2003 storm.> Ms. Johnson’s contractor
argued for full replacement at $13,000, while State Farm’s
inspector argued that only the ridgeline had been damaged
at a cost of $499.50.> Although Johnson invoked the
appraisal provision of her policy,* State Farm disagreed and
argued that the dispute was over causation, not the “amount
of loss.”

The Supreme Court disagreed with State Farm that the
dispute before it related to causation, and therefore, was

beyond the bounds of appraisal. It began its analysis by
observing that “[a] dispute about how many shingles
were damaged and needed replacing is surely a question
for the appraisers.” After all, if the parties must agree on
every shingle that must be replaced, appraisal would be
superfluous. Thus, “[tJo the extent the parties disagree
which shingles needed replacing, that dispute would fall
within the scope of appraisal.”®

On the other hand, “when different causes are alleged for
a single injury to property, causation is a liability question
for the courts.” For example, when the parties disagree over
whether foundation damage was due to plumbing leaks (a
covered loss) or simply settling (an excluded loss), the issue
is one of causation for the courts.® But the Supreme Court
also recognized that there must be some type of agreement
as to what was damaged before a court could decide liability,
including the issue of wear and tear. Otherwise, no loss
could ever be appraised unless the property had been in
pristine condition before the alleged loss.”

Nevertheless, the Supreme Court was clear that while
appraisal should go forward before a challenge to litigation,
that process still cannot change a policy’s terms. It stated:

No matter what the appraisers say, State
Farm does not have to pay for repairs due
to wear and tear or any other excluded
peril because those perils are excluded. But
whether the appraisers have gone beyond
the damage questions entrusted to them
will depend on the nature of the damage,
the possible causes, the parties’ dispute,
and the structure of the appraisal award
(as discussed more fully below). State Farm
cannot avoid appraisal at this point merely
because there might be a causation question
that exceeds the scope of appraisal.'

The Supreme Court concluded its opinion with three
observations that have led to much of the dispute over
appraisal, and which it later revisited in Ortiz and Barbara
Technologies:
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1. Appraisal is intended to take place before suit is filed as it
is a condition precedent to suit.'" According to the Supreme
Court “[a]ppraisal requires no attorneys, no lawsuits, no
pleadings, no subpoenas and no hearings.”"? As discussed in
more detail below, this observation has largely been proven
incorrect and led to the concerns that prompted Ortiz and
Barbara Technologies.

2. Appraisal can be structured to decide the amount of loss
without deciding liability."”” Once again, while such an ob-
servation appears clear enough in writing, the opposite can
be equally true in practice.

3. The “scant precedent” involving disputes about the scope
of appraisal suggests that appraisals “generally resolve such
disputes.”™ As time would tell, this would prove to be the
most incorrect observation of all.

Ultimately, the Supreme Court refused to say whether the
appraisal it ordered on remand would be binding, but it
provided some guidance for the thousands of cases that
would soon be filed in Texas courts.

B. Hurricane Ike

What the Supreme Court probably could not see when it
issued the johnson decision was that tens of thousands of
first-party property lawsuits were about to be filed as a
result of a major hurricane. Nine months after the Supreme
Court heard oral arguments, Hurricane Ike struck Southeast
Texas slightly east of Houston. Winds associated with the
hurricane damaged properties across most of southeast
Texas, causing thousands of policyholders to file claims. The
Texas Department of Insurance estimated that Hurricane
Ike had generated approximately 815,000 claims within
9-months of the storm.!® Still more would be filed over the
next several years.

Along with the serious amount of claims came an onslaught
of lawsuits. Attorneys and public adjusters advertised
heavily, leading to tens of thousands of lawsuits in
Harris, Galveston, Montgomery, Fort Bend, Chambers,
and Jefferson Counties. Both policyholders and insurers
sought to gain an advantage through appraisals. Courts
then struggled to decide a multitude of issues relating to
the process, including whether appraisal could be waived
if it had not been demanded during the claims handling
process.'®
insurer had already denied a claim and then waited months,

Policyholders, in particular, argued that if an

or even after suit, to invoke appraisal, that the process
had been waived. Insurers, on the other hand, argued that
appraisal was a condition precedent that was mandatory
even after a delay or suit.

C. In re Universal Underwriters

In 2011, the Supreme Court decided the issue in a way that
would impact thousands of pending and future cases. In
In re Universal Underwriters, the Supreme Court held that
waiving appraisal was difficult, if not impossible.”” In that
case, an auto dealer reported a large claim for hail damage
that resulted in a payment of $4,081.95." The policyholder
disagreed and asked for a re-evaluation that resulted in an
additional payment of $3,000." The policyholder then filed

suit, but the insurer then invoked appraisal.*’

At the trial court, the insurer filed a Motion to Compel
Appraisal.?! The policyholder argued that the insurer had
waived appraisal by waiting to invoke it until after suit was
filed. The trial court agreed with the policyholder and denied
the insurer’s Motion. The Fort Worth Court of Appeals then
affirmed the trial court’s decision when the insurer sought
mandamus review.” The Texas Supreme Court, however,
disagreed and reversed the order denying appraisal.

The Supreme Court began its analysis by once again
indicating a preference for appraisal over litigation as
“[a]ppraisals can provide a less expensive, more efficient
alternative to litigation . . . and they ‘should generally go
forward without presumptive intervention by the courts.”*
“Indeed, appraisals.. . . proceeded for well over a century with
litcle judicial involvement.”* Based on that preference, the
Supreme Court then reiterated its prior holdings that waiver
“‘requires intent, either the intentional relinquishment of a
known right or intentional conduct inconsistent with that
right.””* In the context of appraisals that requires more than
a simple delay of time.

To determine if appraisal has been waived, two points must
be taken into account: (1) delay from the point of impasse;
and (2) prejudice to the opposing party.” The Supreme
Court first explained that the length of delay is not enough
because all circumstances must be taken into account. For
appraisals, this means from the point of impasse, which
is “not the same as a disagreement about the amount
of loss;” rather, it is “apparent breakdown of good-faith
negotiations.””’

Based on the facts before it, the Supreme Court could not
conclude that the delay alone was sufficient to constitute
waiver.”® The insurer had never denied liability for the loss,
nor had it refused to discover the issue further.”” And it had
invoked within one-month after receiving the suit.*® Thus,
the invocation of appraisal was timely.*!

The Supreme Court continued by ruling that even if the
insurer had delayed in requested appraisal, “mere delay is
not enough to find waiver; a party must show that it has



been prejudiced.” After all, “it makes little sense to prohibit
appraisal when it can provide a more efficient and cost-
effective alternative to litigation.”” The Supreme Court had
enforced similar prejudice requirements in other contexts,
such as arbitration, and other courts were in agreement. But
in the context of appraisal the Supreme Court believed that
it would be difficult “to see how prejudice could ever be
shown, when the policy, like the one here, gives both sides
the same opportunity to demand appraisal.”** Therefore,
according to the Supreme Court, requiring appraisal in the
absence of prejudice could help “short-circuit” litigation.

D. More Storms, More Lawsuits

After Universal Underwriters, the Supreme Court’s goal
of “short circuiting” litigation was put through a series
of tests. From 2012 to 2016, Texas experienced several
severe weather events that led to several thousand more
claims and cases. In 2012, severe hailstorms struck the Rio
Grande Valley, once again resulting in the submission of
thousands of claims. These storms were different because
they also involved an unprecedented number of claims
(40% according to the Texas Department of Insurance) that
involved either an attorney or public adjuster.”” In 2014,
another severe hailstorm struck the Panhandle, while others
caused significant damage in San Antonio and the Dallas-
Fort Worth Metroplex in 2015.%¢ As if on cue, in 2016, even
more storms struck across North Texas, once again resulting
in a huge number of claims and lawsuits.”

During the same period, Texas courts increasingly relied on
a 2004 case from the Corpus Christi Court of Appeals to
meet the Supreme Court’s encouragement to keep litigation
out of the courts. In Breshears v. State Farm Lloyds, the
Corpus Christi Court of Appeals held that an insurer’s
timely payment of an appraisal award precluded any finding
of breach of contract or of a violation of Chapter 542 of the
Texas Insurance Code.*® Only six courts cited to Breshears in
the immediate years following the decision, but after Johnson
and Universal Underwriters, the number of citing courts
ballooned to 79. At the same time, almost every Court
of Appeals followed its lead, as did the Fifth Circuit, and
held that timely payment of an appraisal award precluded
future litigation, absent some other type of challenge to the
award.”

The atmosphere caused by an increasing number of storms
and claims, as well as an increase in appraisal demands resulted
in significant disagreements between policyholders and
insurers. Insurers argued that appraisal was frequently being
used to create coverage for questionable claims. Indeed, some
policyholder attorneys even demanded mediation or appraisal
upon filing suit without any prior notice to the insurer.

On the other hand, policyholders argued that the Breshears
line of cases was being used by insurers essentially as a “cover
up” to bad faith. According to those arguments, an insurer
could determine it had acted in bad faith, then invoke
appraisal, pay the award, and avoid any potential liability
for its actions, including for prompt payment penalties.

E. 2017, Menchaca, and Statutory Revisions

As cases continued to test the bounds of appraisal, major
new developments were on the horizon. In 2017, three key
events occurred: (1) the Supreme Court revisited the Texas
standard for bad faith; (2) the Texas Legislature amended
the Insurance Code in an attempt to address many instances
of lawsuit abuse; and (3) Hurricane Harvey, one of the most
expensive hurricanes in Texas history, struck the Texas coast.

Of the three developments, the first two had the largest
impact on the issue of appraisal. First, in USAA Texas
Lloyds Co. v. Menchaca, the Supreme Court re-visited
its previous holdings regarding the standard to show
bad faith to “eliminate confusion regarding the Court’s
previous decisions addressing insureds’ claims against their
insurance companies.” In Menchaca, USAA challenged
whether an “independent injury” was necessary to assert
extra-contractual claims, including those under the Texas
Insurance Code.*!

The Supreme Court held that such a finding was generally
not necessary, and articulated five rules:

1. The General Rule. The “general rule” is thata policyholder
cannot recover policy benefits as actual damages if there is
no right to the benefits.*?

2.The Entitled-to-Benefits Rule. The natural corollary to
the “general rule” is that if a policyholder can establish its
right to policy benefits, they may be recovered as damages
under the Insurance Code.*

3. The Benefits Lost Rule. If an insurer’s improper action
(such as misrepresentation or violation of the Insurance
Code) causes a policyholder to lose their policy benefits,
they may still be recovered under the Insurance Code.*

4. The Independent Injury Rule. If an insurer’s improper
actions cause an injury separate and apart from the policy
benefits, they may be recovered under the Insurance Code.®
But the Supreme Court repeated its previous statements
that it had yet see such and injury and questioned whether
it could occur.

5. The No-Recovery Rule. Finally, the “no-recovery rule”
serves as the catch-all to the previous rules and holds that if 13



a policyholder cannot establish a right to policy benefits or
an “independent injury” it cannot recover.*

After Menchaca, both policyholders and insurers argued as
to whether the decision impacted appraisal awards. Most
courts that considered the issue agreed that it did not and
continued ruling that timely payment of an appraisal award
precluded any further litigation.”” This line of cases reasoned
that “[wlhen an insurer has fully paid an appraisal award,
no additional benefits are being wrongfully withheld under
the policy, and in that situation, the only way an insured
can recover any damages beyond policy benefits is where
a statutory violation or act of bad faith caused an injury
independent of the loss of benefits.”*® Thus, according to
these courts, without evidence of some other harm, timely
paying an appraisal award fits in the fifth Menchaca rule.
Although these cases appeared to be unanimous in their
holdings, the Supreme Court would soon rule otherwise.

The second development, amendments to the Texas
Insurance Code, had been several years in the making.
Following the overwhelming number of lawsuits filed as
a result of Hurricane lke and the subsequent hailstorms,
many insurers and tort reform organizations petitioned the
Texas Legislature to address many perceived lawsuit abuses,
including appraisal. Policyholder representatives were quick
to respond with their own assertions about protecting Texas
consumers. In 2017, the Texas Legislature responded by
enacting new revisions to the Texas Insurance Code in the
form of new Chapter 542A. The new Chapter modified
several previous provisions, including the requirements for
a pre-suit demand letter and as to the applicable interest
for claims under the Texas Prompt Payment of Claims Act
(“TPPCA”). As expected, both sides then began arguing as
to what exactly the bill meant and how it should apply.

Ironically enough, the third major event of 2017 occurred
mere days before Chapter 542A was to take effect when
Hurricane Harvey stalled off the Texas coast and inundated
the state with Biblical amounts of rain. Once again, many
claims were filed and many arguments were made by both
sides. In this context, the Supreme Court once again took
up the issue of appraisal.”’

II. The Supreme Court’s Decisions in Ortiz and
Barbara Technologies

All of the factors above came into play in the briefing and
oral arguments for both Ortiz and Barbara Technologies.
While policyholders pointed out the potential for abuses
by insurers, the insurers responded by pointing out the
consistency in application of the previous rulings by almost
every state and federal court to encounter them. Ultimately,

all of the arguments resulted in two split-decisions that are
likely to have major impacts on litigation about appraisal in
the future.

A. Ortiz v. State Farm Lloyds

The Ortiz decision arose out of a homeowner’s claim for hail
damage. State Farm inspected the loss and determined the
amount of damage caused by wind or hail to be $732.53,
which was below the policy’s $1,000 deductible.”® Ortiz
disputed that amount and requested a re-inspection that
resulted in a revised estimate of $973.94. Ortiz then filed
suit against State Farm asserting causes of action for: (1)
breach of contract; (2) violations of Chapter 542; and (3)
statutory and common law bad faith.”!

Two months after appearing in the case, State Farm invoked
the policy’s appraisal provision. Although Ortiz argued that
State Farm had waived its right to invoke appraisal, the trial
court disagreed and compelled appraisal.”* That process
resulted in an award of $9,447.52 as replacement cost
value and $5,243.93.5 State Farm paid the award within
seven days and then moved for summary judgment on all
of Ortizs claims.” The trial court granted the motion and
the San Antonio Court of Appeals affirmed, but did not
specifically address Ortiz’s claims for violations of Chapter

542.%°

At the Supreme Court, Ortiz argued that State Farm
necessarily breached the policy because the appraisal award
was higher than its original evaluation of damages.”® The
Supreme Court disagreed with Ortiz and sided with the
courts that had unanimously rejected such an argument.
The Supreme Court explained:

It simply does not follow that an appraisal
award demonstrates that an insurer
breached by failing to pay the covered loss.
If it did, insureds would be incentivized
to sue for breach every time an appraisal
yields a higher amount than the insurer’s
estimate (regardless of whether the insurer
pays the award), thereby encouraging
litigation rather than “short-circuit[ing]” it
as intended.”’

Additionally, appraisal is specifically provided for by the
policy contract, which is “significant.”® By invoking the
provision and then paying the award, State Farm had
complied with the policy terms.”” Thus, the breach of
contract claim could not survive payment of the appraisal
award.



The Supreme Court also disagreed that State Farm’s actions
created a viable claim for bad faith. It began its analysis by
reciting Menchaca’s “general” rule that a policyholder cannot
recover damages for a statutory bad faith violation if the
policyholder does not have a right to those benefits under
the policy.®® The corollary to that rule is that if coverage is
available, then the policyholder can maintain the claim.®!
And, in any event, if an insurer’s violation of the statute
results in damages separate and apart from those provided
for by the policy, they may be recovered.®

On the facts before it, the question was not whether Ortiz
had a right to policy benefits.®* State Farm argued that even
if Ortiz was entitled to those benefits, he had received all to
which he was entitled because of the appraisal payment.*
Ortiz, however, maintained that he would be entitled to
recover additional attorneys” fees and expenses essentially
as independent damages.®® The Supreme Court disagreed
because while such amounts were compensatory in that they
helped make a claimant whole, they are not “damages.” As
such, Ortiz could not recover on his bad faith claim against
State Farm.*

B. Barbara Technologies v. State Farm Lloyds

Barbara Technologies involved almost identical facts to Ortiz.
In 2013, Barbara Technologies made a claim with State
Farm for wind and hail damage.®” State Farm determined
that the damages were below the policy’s deductible.®
Barbara Technologies then requested a second inspection
that resulted in a finding of no additional damage.”
Barbara Technologies then filed suit and State Farm invoked
appraisal.” State Farm quickly paid the appraisal award.”!

Unlike in Ortiz, Barbara Technologies then amended its
petition to only assert claims seeking payment for Chapter
542 violations.” It argued that State Farm had violated that
statute by not paying within the sixty-day time limit and
moved for summary judgment.”” State Farm filed a cross-
motion for summary judgment and asserted that it could
not have violated the statute when it was not yet liable for
a claim.” The trial court agreed with State Farm as did the
San Antonio Court of Appeals.”

The Supreme Court described the issue created by the
rulings as “whether an insured’s claim for prompt pay
damages under the TPPCA survives the insurer’s payment in
full after the amount of loss” was determined in appraisal.”®
The Supreme Court began its analysis by noting that the
TPPCA has three main components. First, there are non-
payment requirements and deadlines, such as the deadlines
to acknowledge a claim and commence an investigation.”’
Second, there are deadlines for paying claims. Third, there

is the enforcement mechanism of penalty interest and
attorneys’ fees.”®

To prove a claim under the TPPCA, the policyholder must
establish that the insurer was liable for the claim and that the
insurer failed to comply with one or more of the statutory
deadlines.”” If the policyholder cannot establish either point,
the insurer will prevail. Ultimately, the real basis for liability
is that the insurer is liable for the claim and failed to pay in
the appropriate amount of time.*

Although the Supreme Court recognized that these points,
and the corresponding timeline, are clearly set out in the
TPPCA, the TPPCA says absolutely nothing about the
appraisal process.®! Arguments could be made that this
silence meant the deadlines were not to apply to appraisals;
however, the Supreme Court pointed out that the
Legislature was clearly aware of appraisal, as it had existed
for over 150 years and was referenced in other statutes.™
Under such circumstances, the Supreme Court concluded
that the Legislature must have intended “neither to impose
specific deadlines for the contractual appraisal process with
the TPPCA scheme nor to exempt the contractual appraisal
process from the deadlines provided by the TPPCA.”*

Before analyzing the TPPCA deadlines, the Supreme Court
curiously limited its inquiry by stating that it must determine
whether an insurer can be liable when it denies a claim, but
then pays an appraisal award.* State Farm had not denied
Barbara Technologies’ claim, but determined that it did
not reach the deductible. Nevertheless, the Supreme Court
deemed that conclusion to have been a “rejection” of the
claim in an “inherently adversarial” process.* The Supreme
Court’s determination that the under-deductible conclusion
was a “rejection” is key to understanding its analysis and
final ruling.

State Farm argued that its invocation of the appraisal process
served as an additional information request under Section
542.055(b),%¢ which allows insurers to make “additional
requests’ for information following the initial 15-day
deadline to request “all items, statements, and forms that
the insurer reasonably believes . .. will be required from the
claimant.”® The Supreme Court disagreed and explained
that it read the term “additional requests” to mean two key
points in time: (1) the initial request that must be made
within fifteen business days after receiving the claim; and
(2) additional requests revealed to be necessary during the
claim.® According to the Supreme Court, an appraisal
demand is neither because it is based on a contractual right
to engage in a specific dispute resolution process, not a
request for additional information.®



Nevertheless, to be liable under Section 542.060(a) an
insurer must actually be /iable for a claim. It explained:

To be clear, nothing in the TPPCA
suggests that the of a
contractual appraisal provision alters or
suspends any TPPCA requirements or
deadlines. Rather, under the TPPCA,
until an insurer is determined to owe the
claimant benefits and thus is liable under
the policy—either by accepting the claim
and notifying the insured that it will pay,
or through an adjudication of liability—
the insurer is required to pay nothing,
is subject to no payment deadline, and
is not subject to TPPCA damages for
delayed payment. See Tex. INs. CobE
§ 542.060(a) (imposing prompt pay
damages when an insurer is liable under
the policy and violated a provision of the
TPPCA). This is not to say that a rejected
claim can never trigger damages under the
TPPCA; to the contrary, if an insurer later
accepts a claim after initially rejecting it,
or if an insurer is adjudicated liable for a
claim it rejected, TPPCA deadlines and
prompt pay requirements will apply. See
id. §S 542.057-.060. But use of a policy’s
appraisal process to resolve a dispute as
to the value of loss—that is, the amount
of benefits the insured would be entitled
to under the policy if the insurer were
determined liable for the claim—and
payment based on the appraisal has no
bearing on the TPPCA’s payment deadlines
or enforcement of those deadlines.”

invocation

Therefore, “unless and until the insurer later accepts the
claim, thereby admitting liability, or there is a judgment that
the insurer wrongfully rejected the claim, the insurer is not
‘liable for a claim under an insurance policy’ under section

542.060.”

Having made that determination, the Supreme Court then
turned to the question of whether the appraisal process or
a subsequent award payment was an acknowledgement of
finding of liability. The Supreme Court first observed that
in many circumstances, an insurer’s payment of an appraisal
award may result from a “calculated risk assessment that
paying the appraisal value will ultimately be less risky”
than litigation.”” As such, simply paying an appraisal award
lﬁ is not by itself enough to trigger liability under section

542.060. Nevertheless, the Supreme Court was clear that
if a determination of liability was ever made with respect
to a claim that the insurer had “rejected,” prompt payment
penalties would apply.”

As applied to the facts before it, the Supreme Court
concluded that neither party had met its summary judgment
of proof to show it was entitled to judgment as a matter of
law.”* Barbara Technologies had not demonstrated that State
Farm was liable for the claim as a matter of law; neither had
State Farm demonstrated that prompt payment penalties
were foreclosed as a matter of law.”> As such, the Supreme
Court remanded the case for further consideration.

II1. What Does the Future Look Like After Ortiz
and Barbara Technologies?

Ortiz and Barbara Technologies may have been an effort
by the Texas Supreme Court to strike a balance between
policyholders and insurers, while at the same time
maintaining its previous encouragements to keep appraisal
disputes out of litigation. The goal, however, may not be
met until policyholders and insurers test the bounds of what
is clear or not from the decisions.

A. The Size of An Award Will Drive Future
Litigation

The most obvious point that can be gleaned from Barbara
Téchnologies is that the size of appraisal awards will likely drive
which cases are tested in litigation. If the award favors the
insurer, the policyholder must weigh whether the amount
of Chapter 542 penalties is high enough to justify further
litigation. This is particularly true for residential claims where
some awards may only result in penalties of few thousand
dollars. On the other hand, insurers faced with a large award
favoring the policyholder, will likely have to decide whether
they wish to challenge coverage in the face of potentially
significant Chapter 542 penalties. Between the two, it appears
likely that the future cases challenging this point will arise
with commercial claims, where costs of repairs are frequently
higher than the costs of litigation for both sides.

Such a result appears consistent with the Supreme Court’s
goals of trying to minimize litigation about appraisal.
Johnson and Universal Underwriters both emphasized that
appraisal is a process that does not require judges or lawyers
and should best be kept from litigation. Barbara Technologies
may make that goal a reality for those cases that are not
significant enough to warrant further litigation or that may
pose questionable arguments for either the policyholder
or insurers. Thus, for many claims, the question of future
litigation will come down to costs.



B. Partial Payments Will Likely Be An Issue

The corollary to this observation is that further guidance
will be needed for appraisal awards involving multiple types
of repairs. As larger damage amounts are more likely to
result in litigation, it appears that future cases will primarily
involve commercial policies, rather than the thousands
of residential cases that led to the new decisions. In that
regard, there are sharp differences between the two types of
cases. Commercial claims frequently include many different
types of damages, beyond simply roofing. For example, soft
metals and HVAC frequently show signs of hail damage,
while roofing surfaces like TPO may show no or few signs
of damage. If the insurer elects to pay part of the award, but
not all, the question then becomes whether that decision
can be challenged as being in bad faith under Orziz. The
answer would seem to be “no,” if there is a bona fide basis for
the dispute, but that will not stop future challenges to that
decision. As such, not only will future litigation be likely
to involve more commercial claims, they may also involve
claims where multiple types of damage are at issue.

C. The Potential for Abuses May Have Shifted

One of the primary arguments advanced by the policyholders
in both cases was the real or imagined possibility of abuses
by insurers. According to those arguments, an insurer could
receive a lawsuit, review its file and determine that it had
acted in bad faith, but then hide all of those facts simply by
paying the appraisal award. Indeed, one justice commented
on just such a point during oral argument. Whether real or
imagined, the current state of the rulings may have shifted
the main argument about appraisal abuses from the insurer
to the policyholder.

Based on the current rulings, a policyholder with potentially
weak arguments for coverage could wait to challenge
an insurer’s decision as to coverage for several months or
even a year before invoking appraisal. Based on Universal
Underwriters, the insurer would then probably have to engage
in appraisal and address whatever award resulted. Even if the
award is in its favor, the insurer would then face arguments
that it still potentially owed prompt payment penalties. If
the award was favorable, the penalties may be negligible, but
if the policyholder dragged out the timeline, the danger for
potentially high fees increases. As a result, it would appear
that the arguments about abuse of the appraisal process have
now shifted from the policyholder to the insurer.

One related question to the potential for abuse is whether it
makes a difference if the policyholder, rather than the insurer
invokes appraisal. State Farm invoked appraisal in both
Ortiz and Barbara Technologies and improper invocation

by insurers was one of the concerns the Supreme Court
appeared to address in its opinions. But the invocation of
appraisal in a questionable coverage situation is a different
matter entirely. Perhaps the insurer had a wholly reasonable
basis for denying a claim; it will now have to engage in
appraisal and potentially fight an award or deal with
settlement demands that essentially hold it hostage. Such a
situation has the potential to rewrite coverage terms, or at
the very least, set them aside in favor a doctrine taken far
out of its context. With such considerations in play, it is not
difficult to see that litigation about appraisal is far from over,
despite the Supreme Court’s goals.

IV. Conclusion

None of these points should be taken as all inclusive.
They are offered as initial observations about two new
decisions dealing with an issue that has simply exploded
over the last decade. More partisan articles will describe the
various arguments, but for now, policyholders and insurers
should not be deluded into thinking that Ortiz or Barbara
Technologies have offered the guidance to finally eliminate
appraisal from the courts. Quite the opposite is true. Thus,
like Johnson did ten years ago, Ortiz and Barbara Technologies
will likely have further reaching effects than intended.
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